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Bef ore Seeherman, Hohein and Hairston, Adm nistrative TrademarKk
Judges.

Opi ni on by Hohein, Adm nistrative Tradenmark Judge:

The Daily Wellness Conpany has filed an application to
regi ster the term"FERTILITY BLEND' for "dietary supplenents."?!
Regi stration has been finally refused under Section

2(e)(1) of the Trademark Act, 15 U.S.C. 81052(e)(1), on the

! Ser. No. 76312705, filed on Septenber 14, 2001, which alleges a date
of first use anywhere and in comerce of Decenber 27, 2000.
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ground that, when used in connection with applicant's goods, the
term "FERTILITY BLEND' is nerely descriptive of them

Appl i cant has appeal ed. Briefs have been filed, and
an oral hearing was held. W affirmthe refusal to register.

It is well settled that a termis considered to be
nmerely descriptive of goods or services, within the neaning of
Section 2(e)(1) of the Trademark Act, if it forthwith conveys
i nformation concerning any significant ingredient, quality,
characteristic, feature, function, purpose, subject matter or
use of the goods or services. See, e.g., In re Guulay, 820 F.2d
1216, 3 USPQ2d 1009 (Fed. Cir. 1987) and In re Abcor Devel opnent
Corp., 588 F.2d 811, 200 USPQ 215, 217-18 (CCPA 1978). It is
not necessary that a termdescribe all of the properties or
functions of the goods or services in order for it to be
considered to be nerely descriptive thereof; rather, it is
sufficient if the termdescribes a significant attribute or idea
about them Mreover, whether a termis nerely descriptive is
determined not in the abstract but in relation to the goods or
services for which registration is sought, the context in which
it is being used or is intended to be used on or in connection
wi th those goods or services and the possible significance that
the termwoul d have to the average purchaser of the goods or
servi ces because of the manner of such use. See In re Bright-

Crest, Ltd., 204 USPQ 591, 593 (TTAB 1979). Thus, "[w] hether
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consuners coul d guess what the product [or service] is from
consideration of the mark alone is not the test." Inre
Anmerican Greetings Corp., 226 USPQ 365, 366 (TTAB 1985).
Applicant, in addition to arguing that the evidence
provi ded by the Exam ning Attorney, which consists of dictionary
definitions of the words "fertility" and "blend,"” is
insufficient to neet her burden of proving nere descriptiveness,
principally asserts that, as set forth inits main brief, the
term"FERTILITY BLEND' is suggestive of goods which "allow for
the bl ending of nutual fertility between two peopl e who
previously did not have conpatible fertilities.” Noting, in
particul ar, that as shown by the speci nens of use, applicant
markets its goods as both a "Fertility Blend for Wonen and [ a]
Fertility Blend for Men," applicant insists in its main brief
that such products "allow people to blend their fertility levels
together." Applicant consequently maintains that the "neaning
of Applicant's mark is not a product conposed of a blend of
ingredients [to enhance fertility], as the Exam ning Attorney
has assunmed" but, rather, "the neaning is blending fertilities."
The term "FERTILITY BLEND, " applicant further contends, "may be
suggestive, but it does not forthwith convey an i nmedi ate idea
of ingredients, qualities, or characteristics of the goods" to
t he average purchasers of its dietary supplenents. Consuners

t hereof, applicant urges, "wll have to invest inmagination and
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time to figure out what the mark actually represents.” That
such is indeed the case, applicant clains, is shown by the "fact
that the Exam ning Attorney had to read the entire box and the
list of ingredients and all of the other information contained
on the packagi ng" for applicant's goods.

Finally, applicant points to the absence of any
evidence of third-party use of the term"FERTILITY BLEND' as
i ndicative of the lack of any nerely descriptive significance.
Specifically, applicant maintains inits main brief that:

There is sinply no evidence in this

case to support a nerely descriptive refusa

to register. The Exam ning Attorney has

produced no evidence that the mark is

descriptive .... For exanple, the Exam ning

Attorney has submtted no Lexis-Nexis

evidence in this case. To the contrary, the

Exam ning Attorney nmerely relies upon

dictionary definitions and the argunent that

the words conprising applicant's mark are

not "technical." If the words "FERTILITY"

and "BLEND' were as descriptive as the

Exam ni ng Attorney argues, then surely the

Exam ning Attorney would have submtted a

pl et hora of evidence.
The absence of any showi ng of a conpetitive need to use such
term applicant argues, denonstrates that it is no nore than
suggestive, and not nerely descriptive, of dietary suppl enents.

The Exami ning Attorney, on the other hand, asserts
that the term "FERTILITY BLEND' is nerely descriptive of

applicant's goods. In particular, she maintains in her brief

that "the individual word conponents of the mark are descriptive
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of the goods and[,] when conbined, ... create a unitary mark

t hat conveys a descriptive neaning that amounts to no nore than
the sum of the individual descriptive neanings.” Citing, in
support of her position, the definitions which she nmade of

record from The Anerican Heritage D ctionary of the English

Language (3rd ed. 1992), the Exam ning Attorney observes that
(footnotes omtted):

"Fertility" is defined as "The condition,
guality, or degree of being fertile."
"Fertile" is defined as "[1. a.] Capable of
initiating, sustaining, or supporting
reproduction. b. Capable of grow ng and
devel oping; able to mature: a fertile egg."
"Blend" is defined as "[1. b.] Sonething,
such as an effect or a product, that is
created by blending: [....] See synonyns
at mxture." Based on the ordinary
dictionary definitions of the terns,
"fertility blend" is sinply a blend used for
fertility. The applicant's specinens [ of
use] clearly indicate that the goods are of
such nature.

Applicant's specinens of use, as indicated previously,
consi st of packaging for both its "Fertility Blendada for Wnen"
and "Fertility Blendda for Men" products. The former, anong
ot her things, states that the product "Optim zes reproductive
and fertility health"; lists such product as a "Dl ETARY
SUPPLEMENT W TH A PREM UM FORMULA OF CHASTEBERRY (VI TEX), FOLIC
ACI D, ANTI OXI DANTS GREEN TEA, VI TAM N E AND SELENI UM L-

ARG NINE, B VITAM NS AND OTHER NUTRI ENTS ESSENTI AL FOR FERTI LI TY
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HEALTH'; and states in part, under "Recomrended Use," the
fol | ow ng:

As a dietary supplenent, take 3 capsul es per
day. Use for at least 3 nenstrual cycles
before expecting a significant alteration in
fertility health. You nay want to have your
partner take Fertility Blendd for Men. At

| east 50% of fertility issues are due to | ow
spermquality and nobility. You may al so
want to check with your doctor to determ ne
whet her there are any physical causes for
low fertility that can be corrected by
standard nedi cal procedures. Do not take
with Clomd or other fertility drugs.

Simlarly, one of the "Fertility Blenda for Men"
specinmens recites, inter alia, that the product "Optim zes sperm

quality and nobility"; describes such product as a "Dl ETARY
SUPPLEMENT WTH A PREM UM FORMULA OF L-CARNI TI NE, FERULI C ACI D,
ANTI OXI DANT VITAM NS C AND E, GREEN TEA AND SELENI UM ZI NC AND B
VI TAM NS ESSENTI AL FOR MALE FERTILITY HEALTH'; and indicates in
part, under "Recommended Use,"” the foll ow ng:

As a dietary supplenent, take 3-4 capsul es
per day for the first nmonth, followed with
conti nued use of at |east 2 capsul es per
day. Use for at |east three nonths before
expecting a significant inprovenent in
fertility health. You may want to have your
partner take Fertility Blendda for Wnen.
Female fertility issues are often due to
hor monal i nbal ances or stress factors that
decrease the rate of egg release. You may
al so want to check with your doctor to
determ ne whether there are any physica
causes for low fertility that can be
corrected by standard nedi cal procedures.
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A second speci men of use, consisting of an actual package for
applicant's "Fertility Blenda for Men" goods rather than a copy

of portions of the product packaging, as is the case with the
ot her two specinens of record, lists a sonewhat different
fornmul ati on and states, on the back panel, the follow ng (bold
in original):

Fertility Blenda for Men is a scientifically
val i dated herbal /nutritional blend for nen
to enhance fertility health by inproving
spermquality and nobility (spontaneous
nmotion). This patent-pending, prem um
formula contains L-carnitine, an am no acid
t hat has been shown to be critical to the
formati on of healthy, active sperm Ferulic
acid, an antioxidant found in Dong quai, has
been shown to inprove spermquality. The
antioxidants, vitamn C and E, coenzyne
coQL0 and sel enium inprove overal
reproductive health. Zinc and B vitamns
(B6, Bl12, and folate) are critical nutrients
in the mal e reproductive system for proper
hor none netabolism spermfornmation and
nobility.

According to the Exami ning Attorney, when the term
"FERTILITY BLEND' is considered in the context of the packagi ng
for applicant's goods and in light of the dictionary definitions
of record, it is clearly the case that:

Contrary to the applicant's argunent
that the neaning conveyed by the mark is
suggestive of blending [of] fertility, an
aver age consunmer who encountered the mark
"FERTI LI TY BLEND' woul d perceive "blend" in
t he same manner as words of simlar nature
such as "mx," mxture,” "fornulation," and
"conmplex": sinply a generic word that
descri bes the fact that the product contains
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a conbination of ingredients. Thus, when

seen with the word "fertility," the consuner

woul d i mredi ately understand that the

di etary supplenent blend is made to aid

fertility. No thought or imagination is

required to discern this neaning fromthe

conbi ned words. Conmmon sense dictates that

this woul d be the nmeani ng an aver age

purchaser would glean fromthe mark, rather

than the one suggested by the applicant of

bl ending male and fermale fertility.

Lastly, with respect to applicant's argunents
concerning certain evidentiary insufficiencies, the Exam ning
Attorney maintains in her brief that "dictionary definitions
al one are sufficient to satisfy the exam ning attorney's
evidentiary burden,” citing In re Gould Paper Corp., 834 F.2d
1017, 5 USPQ2d 1110, 1111-12 (Fed. Cr. 1987), and that while
"other tests ... may be used in determ ning descriptiveness,
such as the conpetitor's need to use the mark," "the exam ni ng
attorney need not satisfy all of the various tests the courts
have used to determ ne descriptiveness." The Exam ning Attorney
consequently concl udes that she has satisfied her burden of
proof and that the refusal to register should be affirned.

Upon consi deration of the evidence and argunents
presented, we agree with the Examning Attorney that the term
"FERTILITY BLEND' is nerely descriptive of applicant's dietary
suppl enents. Such term conveys forthwith, w thout specul ation

or conjecture, that applicant's goods constitute a bl end of

vitam ns and other nutrients to enhance fertility. Actual and
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prospective purchasers of applicant's goods, in searching for a
di etary supplenent for use as an aid to increasing their
fertility, would therefore i medi ately understand, when

encountering applicant's "Fertility Blenda for Wnen" and/ or
"Fertility Blendd for Men" products, that such goods are a

m xture or blend of vitam ns and other nutrients fornulated to
i ncrease the individual user's fertility. WMreover, the fact
that the packaging for applicant's goods happens to suggest that
a user of one formul ation of applicant's goods may al so want to
have his or her partner of the opposite sex use the blend
designed for increasing such person's fertility does not
establish that custoners for applicant's dietary suppl enents
woul d regard the term"FERTILITY BLEND' as suggesting only a
vague or anbi guous bl ending of a couple's fertility. Instead,
the context in which applicant uses such termserves to
hi ghl i ght or underscore that the different fornulations of
applicant's goods are, in each instance, a blend to enhance an
i ndividual user's fertility health or, stated nore sinply, that
each particular dietary supplenent is a fertility bl end.
Admttedly, it is possible for individually
descriptive words to be conbined to forma valid, registrable
mar k which, as a whole, is not nerely descriptive. However, as

i ndi cated by the Board in, for exanple, In re Medica
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Di sposabl es Co., 25 USPQ2d 1801, 1804 (TTAB 1992), in order for
such to be the case:

[ T] he nmere act of conbining does not in

itself render the resulting conposite a

regi strable trademark. Rather, it nust be

shown that in conbination the

descri ptiveness of the individual words has

been di m ni shed, [such] that the conbi nation

creates a term so incongruous or unusual as

to possess no definitive neaning or

signi ficance other than that of an

identifying mark for the goods. See In re

Cal span Technol ogy Products, Inc., 197 USPQ

647 (TTAB 1977).

In this instance, the words "fertility" and "bl end"
clearly have their ordinary descriptive neanings, as shown by
the dictionary definitions thereof which the Exam ning Attorney
has nade of record in support of her position, and applicant has
not conbi ned such words in a bizarre, incongruous or other
unusual way. Instead, the individual conponents of the conbi ned
term "FERTILITY BLEND," especially in light of their manner of
use by applicant as evidenced by the packaging for its goods,
pl ainly have a nmeaning in conbination which is inmediately
recogni zable and identical to that of their separate
connotations. Applicant's goods, as stated above, constitute a
blend to enhance fertility or, in essence, a fertility blend.
Thus, there is nothing in the term"FERTILITY BLEND' which is so

i ncongruous or otherw se unusual as to possess no definitive

meani ng or significance other than that of an identifying mark

10
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for applicant's goods, nor does the term possess a new meani ng,
such as a double entendre, which is different fromthat of its
conponent el enents.

Consequently, there is nothing in the term"FERTILITY
BLEND' whi ch, when used in connection with applicant's goods,
requi res the exercise of inmagination, cogitation or nental
processi ng or necessitates the gathering of further information
in order for the nmerely descriptive significance thereof to be
i mredi ately apparent. W note, in this regard, that as
applicant points out, the Exam ning Attorney has not introduced
any evi dence, such as excerpts fromarticles appearing in the
"NEXI S" dat abase, of a need anong applicant's conpetitors to use
the term "FERTILITY BLEND' to describe dietary suppl enents
mar keted as aids to increasing a person's fertility. However,
even assum ng that applicant is in fact the first and/or only
user of the term"FERTILITY BLEND' in connection with dietary
suppl ements, it is well settled that being the first and/or sole
user of a nerely descriptive termdoes not entitle applicant to
regi stration thereof where, as here, the termprojects only a
merely descriptive significance in the context of applicant's
goods. See, e.g., In re National Shooting Sports Foundati on,
Inc., 219 USPQ 1018, 1020 (TTAB 1983); and In re Mark A Goul d,
MD., 173 USPQ 243, 245 (TTAB 1972). Furthernore, even if

potential conpetitors of applicant may be able to describe and

11
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advertise the same or simlar goods by terns other than
"FERTILITY BLEND, " that does not nean that such termis not
nmerely descriptive of applicant's goods. See, e.g., Roselux
Chem cal Co., Inc. v. Parsons Amonia Co., Inc., 299 F.2d 855,
132 USPQ 627, 632 (CCPA 1962).

In view thereof, we concur with the Exam ning Attorney
that, in this case, the dictionary definitions of "fertility"
and "blend," together with the packagi ng subnmtted by applicant
as speci nens of use, are sufficient to satisfy her burden of
proof that the term"FERTILITY BLEND' is nerely descriptive of
applicant's dietary supplenents within the neaning of the
statute.

Deci sion: The refusal under Section 2(e)(1) is

af firnmed.

12



